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cS.# A-7452
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Variance Request for 80258 Pacific Road Arch Cape, Oregon

Clatsop County Tax lot 2200 Map 7N10W19CB Map tax lot 41019CB02200 Tax Map 4.10.19CB Zoned
AC-RCR

Section 5.230 Variance

Section 5.132 (1) A variance may be appropriate where: by reason of exceptional configuration, or by
reason of other extraordinary an exceptional situations or conditions existing on a piece of property, the
strict application of any regulations enacted under this Ordinance would result in peculiar, exceptional
and undue hardship upon the owner of such property a variance is requested. Undue hardship upon
adjacent praoperty owners may also be considered. The Hearings Officer may vary or adopt the strict
application of any of the requirements of this Ordinance.

(3) Standards for a Variance. The requirements for a Variance are listed below. It is the intent of this
Ordinance that a variance only be granted to overcome some exceptional physical condition related to a
parcel of land posing practical difficulty to development and preventing the owner from using the
property as intended by the Zoning Ordinance. Any variance granted shall be the minimum adjustment
necessary for the reasonable use of the land.

This variance request is for an exception to the Recreation Management (RM) 50’ setback,
which was determined to supersede the 53.015 Oceanfront setback. Established in the 1980s,
the RM Zone extends for a four block period or .2 miles, between Shark Creek and Larch Lanes,
encumbering the beach area to the west. This zone is not applied to beach area any further to
the north of south of this 4 block stretch. It is not clear why the RM zone was applied to this
property; there are no improvements or natural features distinguishing it from other oceanfront
beach along the coast. According to Section 3.696, the purpose for the creation of the RM zone
and, as a result, the setback is to protect natural resource values, the proposed reduction will
have no impact on the recreational or natural values of the RM zoned parcel.

This is the first oceanfront property in Arch Cape Park Plat, adjacent to the RM zane, required to
meet the RM Zone sethack.

None of the other 13 existing oceanfront homes, many of which were rebuilt, added onto, or
built completely new since the designation of the RM zone, have been required to comply with
the RM Zone setback or seek a variance from the same. As discussed in greater detail below, all
of the parcels ahutting the RM zone are similarly situated — the RM setback line would have a
comparable impact on these owners’ ability to use their property for residential uses, and yet
the County has not applied the more restrictive setback on any of them. This represents a
hardship relative to this property and the property owner’s enjoyment of its use in terms of how
the RM Zone setback has been applied.

This variance would allow the development of the property for a proposed one-story addition
and deck to the west of the existing house, utilizing the Oceanfront Setback (Section 53.015) for
determining the western most extent of additions to the existing structure as described in
Section 3.068 (5), in lieu of the RM zone 50ft setback. The Oceanfront setback was the
applicable standard for all of the other residences in this area and should be used in this case.



(3)(A) There must be proof of exceptional and extraordinary circumstances which apply to the property
and which do not apply to other properties in the same zone or vicinity and resuft from lot size or shape
legally existing in accordance with land use laws prior to September 30 1980, topography, geology or
other circumstances over which the applicant has no control. These circumstances or conditions must be
such that the strict application of the provisions of this ordinance would deprive the applicant of the
reasonable use of the land and / or structure.

This property is 8451 square feet in area, and 50’ wide as are most of the oceanfront lots
(except where they were combined) in Arch Cape Park Plat. The east half of the lot is a corner
lot on Pacific and Shark Creek Roads, until it abuts the beach access lane about halfway (84') on
the south property line. The county requires corner lots to have 20’ setbacks to streets, with 5’
minimum setback on the non-street side yard, allowing only 25’ of buildable width in a 50" wide
lot. In addition, the topography slopes steeply along the south property line approximately 5-10
feet in depth, whereas the other 13 built oceanfront properties in Arch Cape Park Plat are on
top of the bluff where the topography is flat. The front yard, side yards, and RM Zone setbacks
applied to this partial corner lot, would result in only 31% of usable buildable lot area,
contrasted to 34% on adjacent lots if the RM zone setback were applied. Without the RM zone
setback applied, with the average usable buildable lot area is approximately 52% on the other
houses on 50" wide lots. While the maximum lot coverage is 40%, these lots were afforded a
choice of where to build and add onto within allowable setbacks without the restriction of the
50’ RM Zone sethack. Using the standard $3.015 Oceanfront setback on this lot instead would
result in an additional 10% of lot usability, still much less than the average.

This lot at is also approximately 7 feet lower than the adjacent property and structure
immediately to the north (80262 Pacific Road), and slopes to the south and southwest. Because
of the elevation difference, there is no access to northern views as enjoyed by nearby residential
properties, and decks must be included in the site coverage as they are above 30” because of
the grades. In addition, there are privacy issues with the neighbor's (80262) deck and living
room looking directly into the (80258) living room and master bedroom from above, and there is
no opportunity for a privacy fence because of the grade difference and fence height restrictions.

Diagrams “A” and “B” illustrate with drawings and charts the Arch Cape Park Plat oceanfront
properties and the comparison of approximate existing setbacks to western lot line, top of bluff,
and encroachment into the RM Zone setback.

The requirement of a 50ft RM Zone setback to this Tax Lot 2200 is in an exceptional and
extraordinary circumstance when compared with other ocean front properties in the same zone
and vicinity. This results from both the unusual origination of an isolated RM zone between the
property and the ocean, and the fact that the 50ft setback has not been enforced on the
development of the other 13 existing oceanfront properties to the north that would be subject
to this setback under the strict application of the ordinance. The application of the 50ft setback
would be significantly greater than the setbacks of all other oceanfront properties in the vicinity
and would deprive us of the reasonable use of this property, in comparison to the use enjoyed
by other property owners through a lack of application of the RM zone setback through previous
County actions.



(3)(B) The granting of a variance shall neither be injurious to the neighborhood or community nor
otherwise detrimental to the public welfare or to the public safety.

As noted above, the granting the variance for the use of Oceanfront Section 53.015 in lieu of the
strict application of the 50ft RM zone setback would not negatively affect the neighborhood as
currently none of the other existing 14 developed properties adjacent to the RM zone currently
meet the 50 ft sethack, nor do any other oceanfront properties in Arch Cape require a similar
oceanfront sethack. The public access to and use to the beach would not be affected by the
variance.

Diagrams “C"” and "D” show the affect this proposed addition would have on two of the direct
neighbors, 80239 Pacific and 80262 Pacific. In both cases, the drawings show minimal to no
impact on their views to the ocean.

(3)(C) The granting of the variance will not permit the establishment of any development or use which is
not permitted by the Ordinance, nor confer upon the applicant any special privilege that is denied by this
Ordinance to other lands, structures or buildings in the area.

The variance application is for an addition to the single-family residence as allowed by the AC-
RCR. All other single-family buildings in the area have been built or renovated per the
Oceanfront Section $3.015 setback so this would not create a special privilege for this lot.

(3)(D) There must be proof of significant hardship. It is not sufficient proof of hardship to show that a
greater profit would result if a variance were granted. Nor shall loss of value be a valid reason to grant a
variance. Furthermore, the hardship cannot be self-created or self-imposed. The hardship must result
from the strict application of this Ordinance and be suffered directly by the property in question.
Evidence of a variance granted under similar circumstances shall not be considered as salely sufficient
cause to grant hardship relief.

The strict application of the RM Zone 50 ft setback would be a significant hardship in depriving
us from using the oceanfront property in the way that all the other properties in the Plat, and
within Arch Cape as a whole, are able to do. The Oceanfront setback 53.015 was created to
ensure reasonable view access that is a primary use and value of oceanfront property.
Application of the RM zone setback our property would create a significant hardship.

(3)(E) The granting of a variance is necessary for the reasonable use of land or building, and the variance
granted by the hearing body is the minimum variance that will accomplish this purpose.

The variance from the RM zone setback and the application of the 53.015 Oceanfront setback
will allow for the reasonable use of the land and usable building area.

(3)(F) This hardship does not arise from a violation of the provisions of this Ordinance.
There are no violations or previous ordinances associated with this site.

(3)(F) The development will occur on a parcel of land that in conjunction with adjacent land in the same
ownership is not otherwise reasonably capable of development and use under the provisions of

this Ordinance.

This development is on a single parcel of land.



The history of the application of the RM zone and is not altogether clear. Our Tax Lot 2200 is
one of the 18 ocean front lots in the Arch Cape Park subdivision plat created in June 1908 (see
map attached). The “initial point” survey of southwest carner of the overall subdivision is
located at the south west corner of Lot 2200. The west boundary of lots 1400 - 2200 are
indicated by a line N5deg 00E. To the west of this property line is an area labeled “Public Park”
that is not indicated as a lot nor has any dimensions or surveyed specific western, southern or
narthern boundaries other than an area noted as Pacific Ocean. This plat includes a note that all
areas indicated as Public Parks and Streets to be dedicated to the public forever. There is some
local oral history that believes the “public park” of the 1908 plat was primarily intended to
provide for a future railway along the oceanfront. This is reinforced by the original plat
declaration that allows the original owner to use the “public park” for a railway. Surveys from
1981-2015 (see attached) for Arch Cape Park do not indicate a lot, and only some reference
“public Park” to the west of this Lot 2200, while the Pacific Ocean is indicated on others as
abutting these properties.

The current zoning map (see map attached) indicates a Lot 600 west of Lot 2200 and is zoned
RM (Recreation Management). On this map, the western boundary of Lot 600 appears ta be the
ORS 390.770 Ocean Shores Coordinate Line (GLO Meander Line), although the GIS map does not
indicate any dimensions of Lot 600. Immediately south of Lot 2200, lot 200 in the Kent Price
Park subdivision (and all other properties south), the similar area to the west of that property is
not shown as a lot and does not have an RM zoning. It appears that this ocean front RM zone is
particularly unique to the Arch Cape Park and it does not have any particular characteristics
(geography, wetlands, historical use, etc) that differentiate it from all other public areas
between the public beach and ocean front properties in the Arch Cape community.

The RM zone requires a 50ft setback on adjacent properties. All available historical surveys and
aerial photos indicate that this 50ft setback has not been adhered to in the development of the
other 13 existing oceanfront properties (see diagram A) and from tax records development has
occurred on these properties subsequent to the 1981 Zoning Ordinance and Map. As an
example, the house on Lot 1500 was constructed new in 1989 and did not follow the 50 ft.
sethack.

Lastly, there is no clear ownership of this RM zone property as determined by Clatsop County.
While given a lot area and value on the current tax records, there are no historical metes and
bounds, nor was it considered a lot or parcel until it appeared at some point on the county
zoning map.



Neighborhood Meeting Notes for Variance Reguest

From 3 February 2018 Meeting at 80258 Pacific Road, Arch Cape Oregon 97102
Attendance — see attached list.

The meeting was held from 1-3pm with Nan Binkley presenting photos and diagrams of the proposed
single-story addition, with Gail Heinriksan and Will Caplinger in attendance from Clatsop County
Planning.

Overall, there seemed to be general confusion about the RM zone and the diagrams showing the
impacts on not only this property, but how the RM zone setback applies to all of the oceanfront
properties in Arch Cape Park Plat. The most striking revelation was that if the RM zone setback is
applied to these properties, all of the existing oceanfront homes become non-conforming structures,
subject to new standards and procedures or variances if there is future development.

There was also a misunderstanding of the zone boundaries related to the top of bank and
misconceptions about the RM zone’s relationship to property lines. There was some discussion about
when it was implemented, but no consensus.

Previous to and after the meeting, several in attendance voiced their support for the project, and
volunteered to write letters of support, citing the overall design improvement of the home, and the
unfairness of the RM Zone setback applied to the improvements instead of the Oceanfront Setback
standard to only this property out of all of the other oceanfront properties in Arch Cape Park Plat.

Summary Topics:

1. A concern was expressed that the RM zone and the 50 ft RM required setback was not being properly
displayed in the submittal drawings because it showed the setback line passing through all of the existing
14 houses resulting in each of them as non-conforming structures. It was also suggested that the RM
zone line is not a fixed line due to the progressive erosion of the bluff.

Response:

® The county planner confirmed that the RM zone setback appeared to be correctly shown in the
documents as 50 ft east of (and parallel to) the western boundaries of the 15 oceanfront
properties. He stated that the RM zone is defined by the western property lines of these
adjacent lots in Arch Cape Park Plat, and is not related to the edge of bluff, vegetation line or
any other possible “moving” line.

e The attached “Exhibit A” overlay map and drawing is a compilation of scaled drawings of each
existing house from the county GIS tax records superimposed on the scaled site plan. While not
an actual survey, the map was correlated with the online county aerial photos, indicating that
all of the existing houses in the Plat are encroaching into the RM zone setback.

2. A concern was expressed that the variance would set a precedent by using the Oceanfront Setback
Standard 53.015 to start a “march to the west” of these homes.

Response:

* The oceanfront setback has been the standard by which all houses in Arch Cape have been
regulated since its inception, and while the neighbors to the north of our property could also
potentially add to the west using our addition as a basis, the averaging of each projects to its



neighbor would result in a very slow and progressively smaller movement to the west and a
point of diminishing return. The Oceanfront setback standard language was created specifically
to mitigate this type of progressive movement while giving each lot a fair relationship to the
oceanfront.

e Added to this, each new proposed addition to the west would be required to provide geologic
reports that the soils are stable on which to build and based on the existing shorter distances to
edge of bluff of most of the houses this factor might additionally constrain the development.

3. Aconcern was expressed about upsetting the “status quo” of the relationship between the existing
houses and the ocean front. It was stated that properties should not be built forward of where their
property is along a north-south line, parallel to the street, to protect the top of bank and neighboring
views.

Response:

* \We presented drawings that illustrate that in fact what the addition we are proposing is much
further back from the top of bank than most of the other houses. The drawings show that the
existing houses generally move toward the west as one moves from North to South, following
the natural angle of the bank and the beach to the southwest.

s The attached “Exhibit B” chart shows current approximate dimensions to existing structures
from their western property line, top of bank and encroachment into the RM Zone setback that
they vary widely in these dimensions from their western property lines and to the top-of-bank,

* The average setback of the 14 existing houses to the western property line is about 24 feet
(median is about 27 feet), and our house is currently 55 feet with a requested to reduce it to 28
feet, not including the deck, as decks are not included in the oceanfront setback calculations,
per Section 5 3.015 Oceanfront Setback (4). The approximate average setback of the 14 existing
houses to the estimated edge top of bank is 38 feet, and our existing house is 83 feet with a
proposed reduction it to 54 feet for the addition. We believe that by utilizing the Oceanfront
Setback standard this will preserve the “status quo”.

4. A concern was expressed that the current house has good views and that the variance is not needed to
achieve equitable views.

Response:

®  Our house is the furthest setback of all 14 existing houses with over 80 ft from the top of
bank. It is also approximately 6 feet lower at its highest elevation than the house to the north,
80262 Pacific, and it is lower than all of the other oceanfront properties in Arch Cape Park Plat
which are all situated on top of the bluff. The distance back does not allow views of the beach
except at very low tide, nor views to the north which are accessed by the ather properties. We
would like the opportunity to expand our home as others have in this Plat to increase
accessibility to views for our daughter who has a disability causing mobility restrictions to enjoy
the beach when she cannot physically use it.

¢ |tis our understanding that the purpose of the RM zone setback is not for “view protection”,
rather that is the purpose of the Section 3.015 Oceanfront Setback ordinance and height
requirements which we are proposing to use.



5. A statement was made that the existing twa-story section of the house was constructed illegally due
to its height

Response:

® Since the neighborhood meeting, the original building permit dated 1979 for this section of the
home was located, making it a legal non- conforming structure. We understand this means that
any new permits will be required to follow Section 5.610 (1) Expansion, and Section 5.614 (C)
Replacement and Damage.

4. A concern was expressed that there would be a change in the ocean view from 80239 Pacific Ave to
the southeast, and from 80262 Pacific to the North.

Response:

¢ We presented drawings of the 80262 views both before and after(“Exhibit C", and the attached
“Exhibit D" shows the current view and the view with the proposed addition from 80239 Pacific
which has a wide view of the ocean. As shown because we have set the addition back to the
north from the existing deck, the angled view from 80259 Pacific has only a minor view
encroachment-about .03 % reduction of their western view or about 3 degrees out of a 90
degree view.

e |t is our understanding that the 53.015 Oceanfront Setback ordinance and the height
requirements of the code govern the view corridors for inland properties. The new addition
proposes to meet all the requirements of the Oceanfront sethack and height.

5. A guestion wuas asked about if the renovation was more than 75% of the appraised value if that would
require bringing the structure inte current code compliance and possibly a removal of the existing second
floor per section 4.124 Alteration.

Response:
e This section has been replaced by Section 5.600 Non-Conforming Uses and Structures.

6. Questions were raised about the top of bank line, erosion and soil stability that might be affected by
the addition.

Response:

¢ The county planner noted that neither the top of bank line nor the vegetation line have any
relationship to the eastern boundary of the RM zone. The Eastern boundary of the RM zone is
the identified as the western property line of the oceanfront lots in Arch Cape Park Plat.

¢ The issue of bank erosion is regulated by the requirement of a geological report on the property
and reviewed by the planning staff. The geological report for our property shows that it is on
acceptable soil and that the construction of the addition will not affect the erosion of the bank.

7. A question was raised about what the hardship that was being claimed for the property and if it was
primarily the view.

Response:

¢ The Variance requested is a reduction to the RM Zone setback for an addition.



* The hardships stated in the Variance Request are as follows:

A. Because of setbacks for corner, side yard and RM Zone, the base property usable buildable
area results in only 31% of the total lot area. The other properties in Arch Cape Park Plat
vary in size, but they have an approximate average of 52% of buildable area (meaning the
area they could choose to locate their structures) because the RM zone setback was not
applied.

B, Our property is about 7 feet lower in elevation than the immediate property to the north,
and lower than all other oceanfront properties in the Plat, which are all located on top of
the bluff. Because of the relative flat sites, most oceanfront homes have extensive decks
which are not more than 30" above grade, thereby not counted in the lot coverage
maximum of 40%. Our proposed decks more than 30" above grade total about 1% of the lot
coverage. The majority of the existing decks of these adjacent houses are to the west,
encroaching into the RM zone setback, the direction where we have the most slope. We are
proposing a total lot coverage of 38%, including decks over 30”.

C. The Variance for which we are applying is the fair and reasonable use of our property as has
been afforded to all other ocean front properties in Arch Cape. The exceptional
configuration and situation of this particular property, when apply the strict application of
the code denies that use. In this case it is both the amount of land available for
development and the access to the beach view as noted in question 4. We are only asking
for a setback from the ocean front, top-of-bank and west property line that is equal to the
other houses in Arch Cape Park and in the rest of Arch Cape.

Note: Many additions, extensive remodels and new structures have been built since the stated inclusion
of the RM zone in 1980 and to our understanding, the 50ft setback has never used in the regulation of
the oceanfront setback. We might assume that a strict reading of the code section 3.068 in the most
recent amendments specifically addresses the application of the RM zone exception that requires the
50ft setback for side and rear yards in Arch Cape, but also specifically does not call-out the RM zone
exception for Ocean front lots = but rather specifically and only notes the use shall be determined
Oceanfront setback ordinance 5.3015.
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